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Donor-restricted gifts can be a mixed blessing. Sometimes charities have endowment funds,
or other restricted gifts, that are difficult to use for their originally designated purpose. This
arises most often with endowment funds that were established years or decades ago; but purpose
restrictions in non-endowed funds can also be problematic, if unanticipated circumstances arise
after gifts are made. At other times, it is the donors (or their family members) who change their
minds, and ask to redirect previous contributions to a different use.
In either case, a charity may be interested in changing the
purpose of previously made gifts, so that money can be released for a
different use. Any organization contemplating such move should
consider:
•

Donor relations with those who gave the restricted funds,

•

Public relations with other donors, volunteers, and the
community at large,

•

Accounting standards for reporting restricted fund
transactions, and

•

Legal rules governing the use of donor-restricted funds.

All of these considerations are important, but this paper focuses on
the legal aspects of changing the purpose of restricted funds.
I.

Enforceability of Gift Restrictions

A charity’s obligation to use a gift for the purpose specified by
the donor arises primarily out of charitable trust law, but contact law
is also a consideration when the donor and a charity make an
agreement that includes a gift.
A. Charitable Trust. Gifts to charitable organizations are
treated as a type of charitable trust, and the restrictions and terms
imposed by donors are enforceable under trust law. This is true
even if the gift is made to a nonprofit corporation or association,
rather than trust-form charity. 1 Using the gifts for another purpose,
even a worthy or charitable one, is a breach of trust. 2

PROBLEMS FOR
DISCUSSION
The NCPP presentation
will be structured around
the following hypothetical
problems:
Problem 1. Friends of the
Library (FOL) launches a
campaign to raise $75,000
to purchase a bookmobile.
Donors are sent an appeal
by mail, grants are applied
for, major donors are
solicited, and a fundraising
dinner is held. When the
campaign ends, FOL has
raised $90,000 ($15,000
more than it needs for the
bookmobile).
Meanwhile, city budget cuts
mean reduced library hours.
The library director wants to
use the extra $15,000 from
the bookmobile campaign to
restore some evening library
hours. What should FOL
do?
Continued next page

1

See, e.g., Queen of Angels Hospital v. Younger, 66 Cal.App.3d 359 (1977); In re Estate of Othmer, 710 N.Y.S.2nd 848 (2000); Dodge v. Anna
Jaques Hosp., 301 Mass. 431, 436, 17 N.E.2d 308 (1938); Restatement (3rd) Trusts §28 (2003) (comment a).
2
See, e.g., College of Osteopathic Physicians and Surgeons, 61 Cal.2d 750 (1964).
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Charitable trust restrictions are usually established by the
donor, who may limit use of a gift through bequest terms, a
gift agreement, or written instructions. But if a charity asks
donors to contribute for specific purpose, the resulting gifts
are also restricted, and held in trust for that use. 3
B. Contract Law. Pledges or agreements to make

charitable gifts are sometimes enforceable under contract
law. Under traditional contract law principles, a charitable
pledge is enforceable when the charity provides return
consideration to the donor, or when the charity or other
donors rely to their detriment on the pledge. 4 Although most
court cases about the enforceability of gift agreements arise
when charities try to enforce a pledge against a donor or
donor’s estate, a charity’s promise to use funds for a
particular purpose may also be enforceable against the charity
as contractual obligation when the gift was made pursuant to
an enforceable agreement. 5
II.

Modifying Charitable Trust Restrictions

A. Cy Pres. Under the traditional trust law doctrine of
cy pres, a court may modify the terms of a charitable trust
when its stated purpose has become impossible,
impracticable, illegal, or wasteful. 6 The modified use must
carry out the donor’s charitable intent as closely as possible.
Cy pres is used to modify stand-alone charitable trusts, but
the doctrine has also been applied to restricted gifts and
endowments held by nonprofit corporations and
associations. 7 Cy pres may still be used to modify charitable
gifts when UPMIFA (discussed below) does not apply. For
example, if real estate were donated for use in a charity’s
program, a cy pres action would be required to modify the
use restrictions.

Problem 2A. George and Gertie
Generous donate to their alma mater
to create an endowed scholarship
fund for engineering students. Five
years later, George and Gertie want
to create an endowed chair in the
Engineering Department. To fund
the chair, they propose to change the
purpose of the existing Generous
Scholarship Fund, and then make
additional gifts. Can the University
agree?
Problem 2B. George and Gertie
Generous donate to their alma mater
to create an endowed scholarship
fund for engineering students.
Several years later George dies, and
Gertie proposes to create the
endowed chair in honor of her late
husband. She wants to change the
purpose of the Generous Scholarship
Fund so it can serve as the chair
endowment, along with additional
gifts. Can the University agree?
Problem 2C. Same as Problem
2B—except that when the University
reviews its records, it discovers that
the gifts comprising the original
endowment came from the Generous
Family Foundation.
Problem 2D. Same as Problem
2B—except that half the original
gifts came from a donor advised fund
established by George and Gertie,
and half came from George and
Gertie personally.
Continued next page

3

See Uniform Prudent Management of Institutional Funds Act, §2(3) (including an institutional solicitation in the definition of gift instrument),
Cal. Bus. & Prof. Code §17510.8 (“The acceptance of charitable contributions by a charity … establishes a charitable trust and a duty on the part
of the charity …to use those charitable contributions for the declared charitable purposes for which they are sought. This section is declarative of
existing trust law principles.”)
4
See, e.g., Mass. Eye and Ear Infirmary vs. Eugene B. Casey Fndn., 417 F.Supp.2d 192 (2006) (finding that charity had stated a contract claim
against a foundation donor); Md. Nat’l. Bank vs. United Jewish Appeal Federation of Greater Washington, 286 Md. 274, 407 A.2d 1130 (1979)
(denying enforcement of a pledge because consideration or detrimental reliance were lacking); 86 A.L.R.4th 241 (Lack of consideration as
barring enforcement of promise to make charitable contribution or subscription—modern cases).
5
See, e.g., Caldwell v. Regents of the Univ. of CA, 2013 WL 4854032 (unpublished opinion).
6
Restat. (Third) of Trusts §67 (2003).
7
In the Matter of the Elizabeth J.K.L. Lucas Charitable Gift, 125 Hawai'i 351 (2011); Georgia O'Keeffe Fndn. (Museum) v. Fisk University, 312
S.W.3d 1 (2009).
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B. UPMIFA. The Uniform Prudent Management of
Institutional Funds Act, known as UPMIFA, is often thought
of as a law that regulates endowment spending. However,
UPMIFA applies more broadly to all “institutional funds,”
not just endowments, and UPMIFA both codifies and
expands the cy pres doctrine relating to the modification of
donor restrictions. UPMIFA is a uniform law, meaning a
committee of experts wrote a model statute and encouraged
state legislatures to adopt it. UPMIFA has been enacted in
49 states (all but Pennsylvania) and in D.C., 8 but some state
legislatures changed the model law when they enacted it, so
UPMIFA provisions vary somewhat from state to state.
C. Definition of “Institutional Fund.”
“Institution” is defined in UPMIFA §2(4) to mean any
entity that is organized and operated exclusively for
charitable purposes. The term also includes a government
agency or instrumentality, to the extent that it holds funds
exclusively for charitable purposes. A split-interest trust
after all non-charitable interests have terminated is also an
“institution.”
“Institutional fund” is defined in UPMIFA §2(5) to mean
“a fund held by an institution exclusively for charitable
purposes.” This includes both endowed and non-endowed
funds. The definition of “institutional fund” excludes
(1) program-related assets held to accomplish an exempt
purpose and not for investment, (2) funds held by outside
non-charitable trustees, and (3) any fund in which a
beneficiary that is not an institution has an interest.
Under these broad definitions, UPMIFA applies to any
charitable or educational nonprofit organization, including
state universities, and covers both endowed and nonendowed funds.
D. Definition of “gift instrument.”
Section 2(3) of UPMIFA defines “gift instrument” to
mean “a record or records, including an institutional
solicitation, under which property is granted to, transferred
to, or held by an institution as an institutional fund.” This
includes will or trust language, gift or pledge agreements, or
transmittal letters from the donor, but also encompasses
proposals or solicitation language from the charity.

Problem 3. Years ago, Mildred and
Marvin Moneybags endowed a fund at
the Small City Symphony to pay for an
annual children’s concert. The
endowment is now $5 million. The
Symphony never spends all of the
income, and the extra is rolled back
into the endowment every year.
Mildred and Marvin are both dead, but
their only child, Sam Moneybags, is on
the Symphony’s board.
The Symphony is in financial
difficulties, so the executive director
talks to Sam about using some of the
“extra” money in the Moneybags
endowment to pay off debts. Sam is
enthusiastic, because he worries that
the Symphony may not be able to
sustain its current level of operations
and artistic excellence. How should
the Symphony proceed?
Problem 4. In 1990, following the
death of a popular student athlete, his
private high school established the Joe
Quarterback Memorial Scholarship
Fund. The purpose of the fund is to
provide an annual scholarship to
graduating senior on the football team
who demonstrates leadership and
academic excellence. Joe’s family
made substantial gifts and urged their
friends and family to donate to the
fund in lieu of flowers.
In 2011, the high school eliminated the
football team because of safety
concerns. It still has an athletic
program with competitive team sports
for both male and female athletes.
Now, however, the principal is
wondering what to do about the Joe
Quarterback Fund, which has $30,000.
The principal talks to Joe’s parents and
they are fine with awarding the
scholarship to student athletes on other
teams. How can she change the
purpose of the fund so the annual
scholarship can go to another student
athlete?
Continued next page

8

Nat’l Conference of on Uniform State Laws, www.uniformlaws.org (Visited 9/2/16).
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III.

Modifying Fund Restrictions under UMIFA

UPMIFA provides three ways that a charity can modify the
purpose restrictions on the use of institutional funds:
A. Written Consent of the Donor. Section 6(a) of UPMIFA
provides, “If the donor consents in a record, an institution may
release or modify, in whole or in part, a restriction contained in a
gift instrument on the management, investment, or purpose of an
institutional fund. A release or modification may not allow a fund to
be used for a purpose other than a charitable purpose of the
institution.”
Manner of consent. The donor’s consent must be “in a
“record.” UPMIFA Section 2(8) defines “record” to mean
“information that is inscribed on a tangible medium or that is stored
in an electronic or other medium and is retrievable in perceivable
form.” A letter or agreement signed by the donor meets this
standard, but the donor’s consent need not be so formal—an email
from the donor will also suffice. However, a donor’s verbal
permission to modify the terms of gift would not satisfy the statute,
since the consent would not then be “in a record.”

Problem 5. Phil and Donna
funded a charitable remainder
trust to benefit the American
Gizzard Association. The trust
designates the gift for research
into pediatric gizzard disease.
Donna died two years ago, so
Phil is now the surviving
beneficiary of the trust.
Recently there was a scientific
breakthrough, and effective
treatment is now available for
the type of gizzard disease that
afflicted Phil and Donna’s
child. Phil wants to change the
purpose of the CRT remainder
gift to make the new treatment
available to needy children.
The Association is amenable,
but how can it be done?
Continued next page

Action by charity. While donor consent is required, the charity
holding the fund must also take some action—UPMIFA states it is the institution (not the donor)
that releases the restriction. The charity’s action to modify the restriction, by the Board of
Directors or by staff if such authority is delegated, should be documented.
No grounds are required, and the new purpose can be unrelated. If the donor consents in
writing to a change in fund purpose, there is no requirement that the new purpose be related in
any way to the original gift designation—the donor and charity can agree to do something
completely different, as long as the new use is a charitable one. Further, no justification or
grounds for modification is required. The change can be made simply because the donor and
charity have changed their minds.
B. Court Order. A charity may also get a court order that permits a modification of fund
terms. UPMIFA Section 6(c) provides, “If a particular charitable purpose or a restriction
contained in a gift instrument on the use of an institutional fund becomes unlawful,
impracticable, impossible to achieve, or wasteful, the court … may modify the purpose of the
fund or the restriction on the use of the fund in a manner consistent with the charitable purposes
expressed in the gift instrument.”
Original fund purpose must be unlawful, impracticable, impossible to achieve, or wasteful.
The court may only modify the purpose restriction if charity can show that one of these specific
grounds for modification exits.
Meaning of impracticable. A restriction is “impracticable” if adhering to the restriction is
unreasonably difficult or would not accomplish the donor’s overall charitable objective. 9 It is
9

Restat. (3rd) of Trusts (2003), §67, comment c. See also Restat. (2nd) of Contracts, §261, comment d.
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not enough to show that the funds could be better spent by changing
the donor’s designated purpose. 10
The new fund purpose must be consistent with the charitable
purposes expressed in the gift instrument. This UPMIFA provision is
a codification of cy pres, which mandates a use “as close as possible”
to the donor’s original designation. The wording of UPMIFA is
different, but the court will still look for a use that conforms as much
as practicable to expressed donor intent.
Codification of equitable deviation. “Equitable deviation” is a
trust common law procedure that allows the administrative terms of a
trust to be modified. UPMIFA also codifies this doctrine, 11 and
provides that a court can order relief from a fund’s cumbersome
administrative requirements or unfortunate investment restrictions.
Section 6(b) provides that a court can modify restrictions in a gift
instrument “regarding the management or investment of an
institutional fund if the restriction has become impracticable or
wasteful, if it impairs the management or investment of the fund, or
if, because of circumstances not anticipated by the donor, a
modification of a restriction will further the purposes of the fund…
To the extent practicable, any modification must be made in
accordance with the donor’s probable intention.”
The state’s Attorney General must be notified. UPMIFA requires
that the state’s Attorney General be notified of any petition asking a
court to modify the purpose or administrative terms of a fund.
C. For small old funds, notice to the AG. The third method of
modifying purpose restrictions applies only to small old funds (how
old and how small the fund must be for this method to apply depends
on the version of UPMIFA adopted in the charity’s state). For
qualifying small old funds, UPMIFA allows the charity to modify the
terms unilaterally following notice to the state’s Attorney General.
Section 6(d) of the uniform law provides:
“If an institution determines that a restriction contained in a gift
instrument on the management, investment, or purpose of an
institutional fund is unlawful, impracticable, impossible to
achieve, or wasteful, the institution, [60 days] after notification to
the [Attorney General], may release or modify the restriction, in
whole or part, if: (1) the institutional fund subject to the
restriction has a total value of less than [$25,000]; (2) more than
[20] years have elapsed since the fund was established; and (3)
the institution uses the property in a manner consistent with the
charitable purposes expressed in the gift instrument.”
10
11

Bogert’s Trusts and Trustees (2016 Update) §439.
Nat’l Conference of Commissioners on Uniform State Laws, Uniform Prudent
Management of Institutional Funds Act (2006), p. 33.
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Problem 6A. In 2006,
Lydia funded a charitable
gift annuity. The CGA
agreement provided the
residuum would create the
Lydia Endowed Fund to
help foster children attend
college. In 2008, Lydia
entered into a second CGA
with the same charity. This
contract left the residuum to
the Lydia Endowed Fund to
assist foster children with
education. In 2012, Lydia
funded a third CGA. This
time the contract says the
residuum will go the Lydia
Endowed Fund help former
foster children finish high
school.
In 2014, Lydia dies. The
CFO scratches her head over
the three gift designations.
How should the charity
administer the Lydia
Endowed Fund?
Problem 6B. Same as
Problem 6A—except this
time, the charity’s gift
officer notices the
discrepancy in in 2013 while
Lydia is still alive and alert.
He has a long talk with
Lydia about what she wants
to accomplish with the
Lydia Endowed Fund.
Lydia would like the
endowment to focus on
helping foster children finish
high school and gain
admission to four-year
colleges. She also supports
using the endowment to
support former foster
children in community
college. How can the
charity and Lydia change the
three CGA gift designations
to reflect her current wishes?
Rhomberg 5

Small old funds. The model UPMIFA statute requires that a fund be older than 20 years, and
with a total value of less than $25,000, for this third method of fund modification to apply.
Some states enacted these criteria without change, like Oregon. 12 A number of states increased
the dollar limit on the size of the fund; in New York and California, for example, funds up to
$100,000 may be modified under this provision. 13 In the State of Washington, the limit was
initially set at $75,000, but beginning in 2011 the cap rises $2,500 each year. 14
Notice to donor(s). The model UPMIFA law did not require any notice to the donor prior to
the modification of small old funds. The drafters reasoned that “an institution’s concern for
donor relations would serve as a sufficient incentive for notifying donors when donors can be
located.” 15 But some states, like California and New York, added a legal requirement that
charities notify donors when they propose to modify small old funds under this provision. 16
Grounds for modification and revised fund purpose. Under this method, the original fund
restrictions must be unlawful, impracticable, impossible to achieve, or wasteful, and the revised
fund purpose must be consistent with the charitable purposes expressed in the gift instrument.
These substantive requirements are the same as if the charity had sought a court order to modify
the fund—but the UPMIFA provision for modifying small old funds provides a simplified
process to avoid the (often prohibitive) cost of going to court.
Can a small endowment fund be made available for current use? The language of the model
act allows restrictions on the “management, investment, or purpose of an institutional fund” to be
modified if the requisite cause can be shown. This seems to include an endowment restriction,
which would likely be characterized as either a purpose or a management restriction. It follows
that a fund could be un-endowed if the charity can show that continuing to hold the fund as an
endowment is impracticable, and that current use (rather than combining it with a larger
endowment fund) is most consistent with donor intent. 17
—♦—
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12

3 ORS § 128.328.
NY Not-for-Profit Corporation Law §555(d); Cal. Probate Code §18506(d).
14
24 RCW § 24.55.045,
15
Nat’l Conference of Commissioners on Uniform State Laws, Uniform Prudent Management of Institutional Funds Act (2006), p. 35.
16
The California version requires notice to donors at their last known address in the institution’s records. Cal. Probate Code §18506(d). New
York’s UPMIFA requires notice to individual donors if they are alive, and to institutional donors if they still exist and carry on activities, if the
donors can be identified and located with reasonable efforts. NY Not-For-Profit Corporation Law §555(d)(4) and §551(j).
17
The model act that preceded UPMIFA, the Uniform Management of Institutional Funds Act, expressly stated that a court order modifying a
fund’s purpose “may not change an endowment fund to a fund that is not an endowment fund.” See Nat’l Conference of Commissioners on
Uniform State Laws, Uniform Management of Institutional Funds Act (1972), §7(b). However, this limitation was not including in UPMIFA,
and the commentary to the Act did not provide any explanation for the change.
13
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