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Introduction
The low-income housing tax credit was created by Congress to encourage private sector construction and renovation of
low-income housing.1 It has become the largest source of federal support for the construction of affordable rental units, 2 with
$300 million available for allocation annually.3 Because Congress intended that nonprofit organizations play a major role in
the provision of private low-income housing, 10 percent of the credits available in each state were set aside for qualified
501(c)(3) and 501(c)(4) organizations. 4 These nonprofits are exempt from income tax and cannot directly benefit from tax
credits, so it is necessary for them to form partnerships with taxpaying investors to take advantage of the tax credit funding.5
Such limited partnerships have become a common mechanism for financing low-income housing projects.6
The controversial case of Housing Pioneers7 created doubt and confusion about the propriety of a charitable organization 8
participating in a partnership that confers tax benefits on private investors. The U.S. Tax Court denied tax exemption to
Housing Pioneers, Inc., a nonprofit corporation formed to participate in California low-income housing partnerships, on the
grounds that its activities served the commercial interests of its for-profit partners. The organization thus failed to meet the
section 501(c)(3) mandate of operating exclusively for exempt purposes. 9 In affirming the decision, the Ninth Circuit agreed
that Housing Pioneers impermissibly benefited private interests and implied that 501(c)(3) status was inconsistent with
participation in a tax credit partnership.10
The exempt organization bar reacted negatively to both decisions. The outcome of the case was uncontroversial, since the
creation of Housing Pioneers appeared to be a scheme designed to obtain property tax benefits for its organizers and board
members. But critics charged that the Tax Court and the Ninth Circuit went too far in suggesting that provision of tax benefits
to for-profit limited partners, in and of itself, creates impermissible private benefit. 11 Some commentators argued that private
inurement rather than public benefit should have been the basis of the decision.12
The Internal Revenue Service (IRS) was nonplussed by the case as well. It had originally denied exemption to Housing
Pioneers based on the obvious cupidity of its organizers, and argued before the appellate court that “normal private benefit
and inurement rules” disposed of the case.13 Notwithstanding Housing Pioneers, the IRS still maintains that a charity may
enter a limited partnership that provides tax credits to for-profit partners “if it is able to demonstrate that it operates
exclusively for charitable purposes and only incidentally benefits private interests.”14
Both the IRS and the exempt organization bar consider the case aberrant and dismiss its precedential significance, suggesting
that the Housing Pioneers holding is limited to the egregious facts of the case.15 This article argues that practitioners should
not be so quick to dismiss Housing Pioneers. The Tax Court opinion was neither an aberration nor a departure from
established principles of Section 501(c)(3) law. Rather, the decision was entirely consistent with prior private benefit
decisions and with the commerciality doctrine.
Although consistent with precedent, the Tax Court holding broke new ground in finding that a blatant purpose to obtain tax
savings for investors violates Section 501(c)(3), even if the tax savings are used to reduce consumer costs. While Housing
Pioneers has had little effect on existing bona fide nonprofit housing developers, the case is important for a nonprofit
organization formed to immediately enter a limited partnership as its sole project. Unless the nascent organization can
demonstrate that its role and purpose go beyond the acquisition of tax benefits, it may find that Housing Pioneers precludes it
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from obtaining 501(c)(3) status. Further, the Tax Court’s emphasis on charitable control of the joint venture as a proxy for
charitable purposes has taken root in exempt organization tax law. The conflation of control with purpose is reflected in the
IRS approach to hospital joint ventures,16 and was influential to the outcome of Redlands Surgical Services,17 the most recent
Tax Court case to consider a nonprofit’s participation in a for-profit endeavor.
The Tax Court decision in Redlands Surgical Services has been appealed to the Ninth Circuit,18 giving that court another
chance to clarify the law regarding charity joint ventures. Before the Ninth Circuit decides this closely watched appeal, it is
appropriate to reconsider the meaning of its last joint venture decision, Housing Pioneers, lest this misunderstood case
continue to confuse an increasingly important area of law.
Part I of this article reviews 501(c)(3) private inurement, private benefit, and commerciality doctrine. Part II describes the
facts of Housing Pioneers and summarizes the Tax Court and Ninth Circuit opinions. Part III analyzes the Tax Court decision
and the impact of the case on charitable housing organizations. Part IV examines the Ninth Circuit opinion.
Part I: Private Inurement, Private Benefit, and the Commerciality Doctrine
Three closely related strands of section 501(c)(3) jurisprudence are implicated by Housing Pioneers. In preparation for the
analysis below of the Tax Court and Ninth Circuit opinions, this part reviews private inurement, private benefit, and
commerciality doctrine, and summarizes the state of the law regarding charity joint ventures.
Private Inurement
Private inurement is the use of a tax-exempt organization’s income or assets to unduly benefit a person with some close
relationship to the organization.19 It is prohibited by section 501(c)(3) of the Internal Revenue Code, which grants tax-exempt
status to entities that are “organized and operated exclusively for religious, charitable, scientific, testing for public safety,
literary, or educational purposes.”20 As a condition of exempt status, the Code requires that “no part of the net earnings [of
the organization] inures to the benefit of any private shareholder or individual.”21
Treasury regulations define the phrase “private shareholder or individual” to mean “persons having a personal and private
interest in the activities of the organization.”22 Case law construes this to include anyone in a position to exercise significant
control over the charity.23 The inurement prohibition therefore applies only to the relationship between a charity and its
“insiders.”24
Although there is no precise definition of private inurement, 25 an IRS document states that the “inurement prohibition serves
to prevent anyone in a position to do so from siphoning off any of a charity’s income or assets for personal use.”26 Most
instances of private inurement arise in financial transactions where the charity’s payment to the insider is excessive or
unreasonable.27 The IRS takes the position that “inurement may be found even though the amounts are small .... There is no
de minimis exception to the private inurement prohibition.”28
Private Benefit
Private benefit is a broader doctrine that prohibits a charity from conferring “nonincidental benefits” on any private party.29
The doctrine arises out of the statutory mandate that charities operate exclusively for exempt purposes.30 Treasury regulations
impose an “operational test” to assess compliance with the statute; to pass the test, a charity must engage primarily in
activities that accomplish exempt purposes, and no more than an insubstantial part of its activities may further a nonexempt
purpose.31 The Tax Court holds that “the presence of a single substantial nonexempt purpose destroys the exemption
regardless of the number or importance of exempt purposes.”32 It is the actual purpose of the organization’s activities, and not
the nature of the activities that is decisive under the operational test. 33
Treasury regulations further provide that an organization must “establish that it is not organized or operated for the benefit of
private interests such as designated individuals, the creator or his family, shareholders of the organization, or persons
controlled ... by such private interests.”34 If a charity is found to serve private interests, it will be deemed to further a
nonexempt purpose under the operational test and will therefore be ineligible for 501(c)(3) status.35 The wording of this
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regulation might appear to limit its application to a charity’s relationship with its insiders, since “private interests” are
described in a way similar to the “private shareholders and individuals” of the inurement ban.36 Although there is dictum
supporting this interpretation,37 it was firmly rejected by the Tax Court in American Campaign Academy, which held that an
organization’s conferral of benefits on outsiders with no control over the organization could cause it to “serve private
interests” within the meaning of this section.38
Tax regulations and case law forbid a charity from furthering a substantial noncharitable purpose. 39 However, the Tax Court
uses an incidental standard to judge whether a charity has improperly served private interests. In American Campaign
Academy, for example, the court framed its private benefit analysis by asking whether the “petitioner conferred nonincidental
private benefits upon Republican entities and candidates.”40 After answering this question in the affirmative, the court held
that the petitioner operated for a substantial nonexempt purpose. 41 Similarly, the Tax Court awarded 501(c)(3) status to a
museum upon finding that benefits conferred on a nonexempt affiliate were merely incidental to the museum’s charitable
purpose.42
The IRS also uses an incidental test: “Any private benefit arising from a particular activity must be ‘incidental’ ... to the
overall public benefit achieved by the activity if the organization is to remain exempt.”43 The standard used in balancing
private benefit against public benefit is whether the private benefit is incidental in two respects:
To be qualitatively incidental, a private benefit must occur as a necessary concomitant of the activity that
benefits the public at large; in other words, the benefit to the public cannot be achieved without
necessarily benefiting private individuals. Such benefits might also be characterized as indirect or
unintentional. To be quantitatively incidental, a benefit must be insubstantial when viewed in relation to
the public benefit conferred by the activity.44
The IRS test for prohibited private benefit therefore involves two prongs. To be incidental, the private benefit must be a side
effect of activities or arrangements that advance an exempt purpose, and it must also be reasonable in proportion to the public
benefit.

Since the IRS test requires an activity to be incidental in both a qualitative and quantitative sense, failing either prong of the
test would be grounds for the loss of charitable status. If an activity conferred private benefit directly and intentionally, it
would violate the private benefit doctrine even if the benefit to the private party were relatively insignificant. A general
counsel memorandum confirms that the IRS takes this position: “[I]f an activity provides a direct benefit to private interests,
it does not matter that the benefit may be quantitatively insubstantial; the direct private benefit is deemed repugnant to the
ideal of an exclusively public charitable purpose and the organization cannot be exempt under section 501(c)(3).”45
On the other hand, if an activity generates a private benefit that is disproportionate to its public benefit, it may violate the
private benefit doctrine even though the charity had a legitimate, exempt purpose for conducting the activity. 46
Although the bans on private inurement and nonincidental private benefit resemble each other, they are doctrinally distinct.
“[W]hile the prohibitions against private inurement and private benefits share common and often overlapping elements ... the
two are distinct requirements which must independently be satisfied.”47 The crucial substantive difference is that inurement
only applies to benefits conferred on insiders, while private benefit doctrine is violated when any private party benefits
unduly from a charity’s operations.48 There is, however, an additional and subtle difference in lexicon. Private inurement is a
label applied only after a benefit has been deemed improper. 49 This designation is fatal to the exemption, since any private
inurement violates section 501(c)(3).50 Private benefit, on the other hand, is subject to a balancing test. Only nonincidental
private benefit violates the operational test; incidental private benefit is consistent with 501(c)(3) status. 51 Numerous cases
and revenue rulings have found nonprofit organizations to be exempt charities even though their activities incidentally benefit
private businesses and individuals.52
Private Benefit and Participation in For-Profit Partnerships
A landmark 1982 case, Plumstead Theatre Society, established that a charity may serve as the general partner in a for-profit
limited partnership.53 After Plumstead, the IRS developed a two-step analysis to determine whether a given partnership was
consistent with 501(c)(3) status.54 First, the IRS must find that the partnership serves a charitable purpose. Once the
charitability of the partnership’s purpose has been established, the IRS will scrutinize the agreement to see whether it “allows
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the organization to act exclusively in furtherance of an exempt purpose.”55 The latter inquiry seeks to ensure that the exempt
organization does not place its charitable assets at risk, and that only incidental benefits are bestowed on the for-profit
partners.56 The ordinary private benefit standard—that any benefits to private interests be incidental to a charitable
purpose—is therefore an integral part of the inquiry.57
The IRS developed a list of favorable and unfavorable factors to inform its case-by-case determination. Favorable factors
include, inter alia, a lack of control over the partnership by the for-profit limited partners; the absence of any obligation to
return the limited partners’ capital from the exempt organization’s funds; a cap on the rate of return on the limited partners’
investment; all transactions with the limited partners negotiated at arm’s length; and a primary motivation other than profit.58
Unfavorable factors include a disproportionate allocation of profits and losses in favor of the limited partners, control of the
exempt organization by the limited partners, and a profit motive on the part of the exempt organization. 59 These and other
factors are weighed by the IRS to determine whether the organization will operate for charitable purposes and whether undue
private benefit will result from the deal.
Commerciality Doctrine
The commerciality doctrine holds that when an exempt organization conducts an activity in a commercial manner, that
activity does not further an exempt purpose. An activity will be considered “commercial” if it has a direct counterpart in the
private sector or is conducted in the same manner as a for-profit business.60
The commerciality doctrine arose out of judicial interpretations of the requirement that a charity operate exclusively for
exempt purposes.61 A seminal case concerned the status of a Better Business Bureau chapter, which sought tax exemption as
an educational organization. The U.S. Supreme Court found that promotion of a profitable business community was a
nonexempt purpose and that consequently the Bureau did not operate exclusively for exempt purposes. The Court tied the
Bureau’s ineligibility for tax exemption to the organization’s “commercial hue,” stating that its “activities are largely
animated by this commercial purpose.”62
A charity may engage in commerce and generate profits without running afoul of the commerciality doctrine. 63 But the tail
cannot wag the dog; the commercial activities must be incidental to an exempt purpose. 64 When commerce becomes an end
rather than a means, the organization will not be exempt. For example, an organization that sold religious literature was
denied tax exemption when the court found that it was primarily commercial in character, with religious objectives merely
incidental.65 Similarly, a nonprofit that sold its founder’s books was denied 501(c)(3) status upon a finding that it operated
primarily for a commercial purpose, with education secondary. 66
The doctrine is typically applied against organizations that resemble private sector counterparts. The resemblance to a
business and the adoption of business practices are seen by the courts as evidence that commercial purposes have become
primary.67 However, it also reflects a judicial concern that an operation indistinguishable from a business should not get
favored tax treatment. In a decision affirmed by the Seventh Circuit, the Tax Court held that “[c]ompetition with commercial
firms is strong evidence of a substantial nonexempt purpose.”68
Since resemblance to a private sector business is a key factor in the commerciality doctrine, a nonprofit can stave off
revocation of its 501(c)(3) status by demonstrating that its operations differ from a comparable for-profit business.69 For
example, the IRS argued that Plumstead Theatre Society was ineligible for tax-exempt status because it operated for the
commercial purpose of selling tickets to plays. In rejecting this attack, the Tax Court stressed the differences between
commercial and noncommercial theaters.70 The former present crowd-pleasing favorites, while the latter produce both classic
and original works; commercial theaters extend their runs as long as a show is profitable, while nonprofit theaters usually
present a number of shows each season regardless of popularity; and so on. 71 These differences justified the exempt status of
nonprofit theaters because they demonstrated that artistic and educational purposes, not money making, were dominant.
Part II: Facts and Opinions in Housing Pioneers
Although Housing Pioneers attracted widespread attention because of its possible implications for low-income housing
projects funded with federal tax credits, no low-income housing tax credits were actually involved in the case. But both the
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Tax Court and the Ninth Circuit referred to federal tax credits in their opinions, generating concern that Housing Pioneers
would imperil the use of tax credits by 501(c)(3) developers. This part reviews the facts of the case and summarizes the trial
and appellate court decisions.
Facts of Housing Pioneers
Housing Pioneers, Inc., was founded in 1989 with the ostensible purpose of providing affordable housing to low-income,
handicapped, and previously incarcerated people.72 Its operations were designed to take advantage of a California property
tax reduction available to nonprofit organizations—or to partnerships in which the managing general partner was a qualifying
nonprofit organization—that owned low-income housing.73
The new organization’s first endeavor was a management agreement with Grant Square Properties, an existing for-profit
limited partnership owned by Jerry and Howard Harris. 74 Jerry Harris was the incorporator and board president of Housing
Pioneers; his father Howard Harris was also a Housing Pioneers board member, as well as its secretary and chief financial
officer.75 Under this agreement, Grant Square loaned Housing Pioneers $5,000 to buy a 1 percent stake in Grant Square, and
Housing Pioneers became a Grant Square general partner.76
The arrangement was designed to qualify Grant Square for the California property tax reduction available to nonprofit
housing partnerships, and the contract provided that Housing Pioneers would split the resulting tax savings with its cogeneral
partner, a for-profit entity owned by the Harris family.77
Housing Pioneers entered into a similar management agreement with Hidden Cove Associates, another for-profit limited
partnership.78 No member of the Harris family had an interest in Hidden Cove. 79 The agreement provided that Housing
Pioneers would be entitled to a share of the California tax savings that Hidden Cove obtained through Housing Pioneers’
participation in the partnership; it also required Hidden Cove to use the balance of the tax savings exclusively to reduce rents
or otherwise maintain the affordability of the residential units that it owned. 80
Housing Pioneers planned to seek out other limited partnerships that owned low-income rental housing and offer to become a
general partner in order to qualify these partnerships for the California property tax reduction. As in the Grant Square and
Hidden Cove agreements, Housing Pioneers would be compensated based upon the amount of the property tax reduction. 81
With its share of the tax windfall, Housing Pioneers stated that it would provide services to the low-income tenants living in
the rental housing owned by its partnerships, although it had not adopted any plans to initiate services at the time of the Tax
Court litigation.82 Although Housing Pioneers would have the status of general partner in these ventures, its actual authority
would be “narrowly circumscribed” by the partnership agreement.83 The Tax Court found that “[i]n general, the management
agreement denies petitioner [[Housing Pioneers] authority to screen or select the tenants or conduct general maintenance.
Moreover, petitioner has no on-site management authority.”84 Housing Pioneers’ main responsibility as a general partner
would be to ensure that the partnerships continued to qualify for the property tax reduction and other tax credits.85
Tax Court Decision
The Tax Court held that Housing Pioneers did not qualify for 501(c)(3) status. It failed the operational test by having a
substantial nonexempt purpose of creating tax benefits for its limited, for-profit partners.86 The conferral of tax advantages
benefited the limited partners even though at least one of the partnership agreements required the tax savings to be used to
maintain the affordability of the rental units:
[S]ignificant Federal income tax benefits will flow to the nonexempt partners, including depreciation
deductions and sections 38 and 42 general business credits. In addition, the California property tax
reductions, even though they are to be used exclusively for the purpose of reducing the rents or otherwise
maintaining the affordability of the residential units, inure indirectly at least to the benefit of the
nonexempt partners in that the partnerships are thereby relieved of the necessity of maintaining rents at a
level sufficient to cover operating expenses which would otherwise have to be paid out of partnership
capital.87
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Using its 501(c)(3) status to achieve the California property tax reduction was “[t]he keystone of petitioner’s entire plan,” the
court found.88 “Given the combined thrust of section 42 [low-income housing tax credits] and California section 214(g)
[low-income housing property tax reduction], which if available will significantly benefit the nonexempt partners, it is
difficult to see how petitioner can avoid the taint of nonexclusive operation for charitable purposes.”89 The court concluded
that Housing Pioneers’ activities “serve[d] the commercial purposes” of its for-profit limited partners.90
After holding that Housing Pioneers failed the operational test because it served private interests, the Tax Court noted that
private inurement would be “an additional reason for the denial of exempt status.”91 Jerry and Howard Harris were directors
of Housing Pioneers, so they were “insiders” in a position to control the nonprofit organization; they were also limited
partners in Grant Square and would benefit from the tax reductions gained through Housing Pioneers’ participation in the
partnership. While finding that Housing Pioneers violated the private inurement prohibition,92 the Tax Court considered it
unnecessary to reach the inurement issue in its decision.93 The private benefit conferred on Housing Pioneers’ limited
partners served private interests even if the partners were not insiders subject to the inurement ban, and the organization
therefore violated the broader private benefit doctrine. 94
Ninth Circuit Opinion
On appeal to the Ninth Circuit, Housing Pioneers interpreted the Tax Court decision as a blanket prohibition on the
participation of 501(c)(3) organizations in ventures that give tax benefits to for-profit partners. Housing Pioneers argued that
section 501(c)(3) of the Internal Revenue Code was therefore in conflict with section 42(h)(5), which requires 10 percent of
low-income housing tax credits to be set aside for 501(c)(3) and 501(c)(4) organizations. 95 Since tax-exempt organizations
cannot directly benefit from tax credits, their use of the credits depends on participation in partnerships with nonexempt
investors, and an “inescapable corollary of such projects is that participation by the qualified nonprofit will bestow a tax
credit on its for-profit partners.”96 Housing Pioneers contended that to eliminate the conflict between tax code sections, the
appellate court “must recognize that as a matter of law section 42(h) limits the requirements of section 501(c)(3).”97
The Ninth Circuit called this argument “attractive enough to deserve elaboration and powerful enough to require
refutation.”98 The court stated that “[i]t might well be a successful argument” if made by a nonprofit organization that
qualified for tax credits under section 42(h). 99 However, Housing Pioneers was not eligible for section 42 tax credits because
it did not “materially participate” in the development and operation of the housing projects as required by the tax credit
law.100 Therefore, its modification argument failed: “As Pioneers has not shown itself to be a section 42(h) nonprofit, we
have no reason to decide the relationship between section 42(h) and section 501(c)(3) and no need to decide if the former
modifies the latter,” the Ninth Circuit opined.101 “The usual rules for applying 501(c)(3) apply.”102 The appellate court then
affirmed the Tax Court’s finding that Housing Pioneers had a substantial nonexempt purpose that conferred private benefit.103
Following criticism of its decision, the Ninth Circuit took the unusual step of amending the opinion.104 The amended decision
distinguished Housing Pioneers from Plumstead Theatre Society, the Ninth Circuit decision allowing a charity to form a joint
venture with for-profit partners, because the Plumstead investors were “not shareholders nor officers nor directors of the
theatre group,” while Housing Pioneers went into a for-profit partnership with two of its own directors. 105 Since “[t]he Tax
Court was not clearly erroneous in its findings as to the nonexempt purpose of Pioneers,” the lower court’s denial of
501(c)(3) status was affirmed.106
Part III: Analysis of the Tax Court Decision
The Tax Court opinion in Housing Pioneers has been read to suggest that 501(c)(3) status is incompatible with participation
in joint ventures that yield tax benefits to for-profit partners.107 The Ninth Circuit decision reinforced this impression. By
giving serious consideration to Housing Pioneers’ argument that section 42(h) modifies section 501(c)(3), the appellate court
appeared to accept the contention that these two provisions of the tax code were in conflict—a contention based on the
understanding that section 501(c)(3) prevents charities from participating in tax credit partnerships. However, this is almost
certainly a misreading of the Tax Court decision. As critics have pointed out, such a holding would be inconsistent with
Plumstead Theatre Society and with a decade of previous IRS rulings allowing charities to participate in for-profit
partnerships.108
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Rather, the key holding of Housing Pioneers was that bestowing tax credits on for-profit investors creates private benefit,
which must be incidental to the charitable purpose of the partnership if the charity is to remain exempt. A naked purpose to
obtain tax benefits for investors violates the private benefit doctrine even if the benefits will be used to keep rental units
affordable. Language in the opinion also implicated the commerciality doctrine, suggesting that participation in a low-income
housing partnership that operates like a typical business venture may be incompatible with 501(c)(3) status.
Private Benefit
The Tax Court held that Housing Pioneers “has a nonexempt purpose which is substantial, and that private interests will be
served by its activities.”109 Tax attorney Celia Roady believes that these findings constitute two independent grounds for
denial of tax-exempt status.110 First, Housing Pioneers had a substantial nonexempt purpose of obtaining California property
tax benefits for its limited partners; second, the organization served private interests by conferring those tax benefits on its
limited partners.111
However, there is no meaningful distinction between the two. IRS regulations bar exemption for organizations that “serve
private interests” because they are deemed to further a nonexempt purpose under the operational test. 112 Moreover, the
conferral of tax benefits on for-profit investors was the only nonexempt purpose discussed in the decision. 113 The findings are
therefore two sides of the same coin. Both relate to the court’s conclusion that by bestowing tax advantages on its limited
partners, Housing Pioneers served private interests in violation of the requirement that a charity operate exclusively for
exempt purposes. Hence, the court’s decision is based squarely on private benefit doctrine. 114
Under this doctrine, a charity does not fail the operational test whenever its activities benefit private interests. Only the
conferral of nonincidental private benefit disqualifies an organization from 501(c)(3) status.115 To find that Housing Pioneers
served private interests in violation of the private benefit doctrine, the Tax Court must have determined that the benefits that
Housing Pioneers conferred on its limited partners were not incidental to any charitable purpose. 116 An ample factual basis
for this determination appears in the opinion but the court did not explicitly consider whether the private benefit was
incidental or not incidental. This omission of a key analytic step appears to be the source of the confusion surrounding the
case.
Under the “qualitatively and quantitatively incidental” standard used by the IRS,117 Housing Pioneers benefited its partners
more than incidentally. The private benefits were not qualitatively incidental because the court found that Housing Pioneers
conferred financial benefits on its partners purposefully: “The keystone of petitioner’s entire plan is of course to lend its
exempt status to achieving the objective of property tax reduction.”118 Housing Pioneers would also fail the quantitatively
incidental prong because the private benefit was disproportionate to any public benefit that might have resulted from its
activities. The organization did not intend to involve itself in any projects that built or rehabilitated low-income housing; it
sought only to become a general partner of projects that already owned rental housing. Furthermore, Housing Pioneers’
management role was narrowly limited to ensuring that the partnerships qualified for tax benefits. 119 Some public benefit
might have resulted from the services that Housing Pioneers said it would provide with its share of the tax windfall 120 but the
private benefit was substantial compared to any possible public benefit. Failing either prong is enough to make the private
benefit nonincidental; Housing Pioneers failed both. Because Housing Pioneers conferred nonincidental benefits on its
limited partners, the Tax Court properly held that it served private interests and was therefore not qualified for 501(c)(3)
status.
Although the Tax Court failed to make explicit findings regarding the nonincidental nature of the private benefit, the opinion
did outline the purposeful nature of Housing Pioneers’ conferral of tax benefits and the lack of tangible public benefit arising
from its activities.121 Once these facts were established, the court may have considered it obvious that the benefits were not
incidental. However, private benefit is an obscure and rarely invoked doctrine, and the omission of this crucial finding caused
confusion regarding the holding of the case.
Until American Campaign Academy122 was decided in 1989, private benefit was not an important doctrine. A leading treatise
on exempt-organization tax law published in 1987 did not even mention private benefit. 123 All the cases decided up to that
point in time that considered whether private benefit was incidental or nonincidental involved beneficiaries with a close
relationship to the charity, such as founders or major donors or members. It was therefore possible for treatise authors and
practitioners alike to ignore the subtle doctrinal differences and lump the private benefit cases together with private inurement
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cases.124 But while private benefit and private inurement are similar in their substantive prohibitions, they differ significantly
in their formal doctrine. There is no such thing as incidental private inurement. Once an organization has engaged in a
transaction judged to be private inurement, the organization cannot be exempt. 125 If observers confuse private benefit with
private inurement, the finding of private benefit in a transaction would appear to be a death knell for the charitable status of
the organization.
Indeed, critics of Housing Pioneers appeared to believe that it cast doubt on the ability of any charity to participate in a
limited partnership that conferred tax benefits on investors. 126 Although Housing Pioneers involved a state property tax
reduction, the court also discussed the federal low-income housing tax credit in its analysis,127 suggesting that its holding also
applies to nonprofits obtaining federal tax credits for investors. Since the nature of the benefit to investors is parallel,
Housing Pioneers implied that giving low-income housing tax credits to investors also creates private benefit. Some
commentators appeared to believe that such a finding would make limited partnerships incompatible with charitable status.
Celia Roady, for example, wrote that “the court’s analysis seems to discount the express purpose of the low-income housing
credit (i.e., to provide tax incentives for the development and ownership of low-income housing) and the
congressionally-sanctioned role of exempt organizations as partners in low-income housing tax credit partnerships.”128 Roady
seems to assume that the type of private benefit found to be improper in Housing Pioneers would be improper in all
cases—that private benefit, like private inurement, is a fatal designation once applied. However, this assumption ignores the
doctrinal difference between private benefit and private inurement. Private benefit is only impermissible if it is nonincidental,
so charities may continue to participate in tax credit partnerships as long as they can demonstrate that investors receive only
incidental benefits.
Most nonprofit organizations that participate in low-income housing joint ventures will be able to make that showing. The
benefits will be qualitatively incidental because the primary goal of most nonprofit housing developers is to construct or
rehabilitate affordable housing. Participation in joint ventures is a necessary means to raise capital, not a scheme to obtain
lower taxes as it was for Housing Pioneers. The benefits to investors will also be quantitatively incidental because most joint
ventures by nonprofit housing organizations deliver substantial charitable benefits to low-income people in need of
affordable housing. Unlike Housing Pioneers, nonprofits involved in low-income housing partnerships generally either build
housing or manage it or both. Because the private benefit to investors is incidental in most tax credit partnerships, charitable
nonprofits may participate in them without violating private benefit doctrine.
Since Housing Pioneers will not affect the ability of most charities to participate in tax credit partnerships, commentators
may be correct that its holding will have limited application. 129 But practitioners should not be too quick to dismiss the case.
Housing Pioneers may still have bite for a nascent nonprofit organization that is formed to participate in a low-income tax
credit limited partnership.
It is not uncommon for new entities to seek recognition of exempt status in order to obtain access to low-income housing tax
credits set aside for qualified nonprofit organizations.130 Since the tax credits are only available to build or rehabilitate
rent-restricted apartments for low-income tenants,131 the new nonprofits generally have a bona fide charitable purpose of
expanding the supply of decent affordable housing. Nevertheless, they may fail to qualify for 501(c)(3) status if their role is
limited to obtaining the credits or other tax benefits for the partnership. Under Housing Pioneers, a naked purpose to obtain
tax benefits for investors will violate the private benefit doctrine. The court emphasized that this will be true even if the
partnership agreement requires the tax savings to be applied to the reduction of rents or maintenance of affordability of the
housing units.132 To be eligible for charitable status, the new nonprofit will need to show that its activities to further a
charitable purpose go beyond the acquisition of tax benefits.
This aspect of Housing Pioneers is consistent with the emerging IRS concern regarding control in 501(c)(3) joint ventures.
When a nonprofit seeking tax exemption plans to participate in a joint venture as its only project, “the organization must
necessarily demonstrate that it causes the partnership to carry out an exempt function, otherwise, there is precious little to
support the organization’s exemption.”133 To make that showing, the IRS suggests that the nonprofit organization must
demonstrate control of the partnership: “If the organization does not have management control, control to enforce charitable
operations, majority interest, or is not providing charitable services to the residents as its role in the operation of the
partnership, then its qualification for exemption must be questioned.”134
A recent private letter ruling exemplifies this requirement of control. The letter concerned a nonprofit corporation that served
as a general partner in a limited partnership to construct and operate low-income housing.135 The IRS advised that the
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nonprofit would not be exempt because it had “only minimal control over the partnership.”136 It therefore could not claim to
have a role in the partnership beyond obtaining tax credits: “Under these circumstances you were not in a position to claim
that you caused the partnership to carry out your charitable housing program. Accordingly, you were unable to claim the
housing provided through the operation of the partnership as your charitable function,” the IRS wrote.137 The letter ruling did
not cite Housing Pioneers but commentators noted that the IRS decision was supported by its holding.138 For a nonprofit
organized to participate in joint ventures, Housing Pioneers may prove to be a significant precedent that cannot be ignored.
Commerciality Doctrine
The Tax Court found that Housing Pioneers’ activities “serve[d] the commercial purposes” of its for-profit partners.139 While
the case was decided on private benefit grounds, this language indicates the relevance of the commerciality cases. Both the
private benefit and commerciality doctrines are judicial interpretations of the section 501(c)(3) requirement that a tax-exempt
charity operate exclusively for exempt purposes,140 and there is no sharp distinction between the two doctrines in case law. 141
The Tax Court may have considered the commercial character of Housing Pioneers’ activities to be additional support for its
finding that the organization failed to operate exclusively for exempt purposes.
Commercialty doctrine is typically applied against organizations engaged in a commercial activity that has a direct
counterpart in the private sector or is conducted in the same manner as a for-profit business.142 Construction and management
of low-income housing is a commercial activity that has counterparts in the business sector. The facts of Housing Pioneers
make this clear, since both the Grant Square and Hidden Cove partnerships owned and managed low-income housing projects
before they affiliated with Housing Pioneers.143 Also, federal low-income housing tax credits are available to for-profit
investors; only 10 percent of the credits are reserved by federal law for nonprofit organizations. 144 There is nothing inherently
charitable about constructing or managing subsidized housing. 145
Therefore, the commerciality doctrine may bar 501(c)(3) status for nonprofit housing developers unless they can show that
charitable purposes are primary and that commerce is incidental. 146 To establish the primacy of charitable purposes,
nonprofits must demonstrate that their projects are operated in a manner that is different from a commercial housing
development.147
The IRS issued a revenue procedure in 1996 to expedite the exemption process for 501(c)(3) housing organization.148 This
guideline establishes an objective “safe harbor” that sets numerical standards for income of tenants and affordability of units.
If a housing organization’s projects fall within the safe harbor limits, its charitable purpose will not be questioned by the
IRS.149 These charities need not be concerned with the commerciality doctrine because the safe harbor standards themselves
differentiate them from for-profit counterparts.
Housing organizations that fall outside the safe harbor limits may still be charitable based on facts and circumstances of their
case150 but they must demonstrate that they operate for charitable purposes. Housing Pioneers could not have made such a
showing because the court found that it was operated for a commercial purpose. 151 Also, since the organization had no real
role in managing the rental housing that its partnerships owned, 152 the projects presumably continued to be operated as they
had been before Housing Pioneers became involved—that is, they were operated as purely commercial businesses.
As in the private benefit issue, many charitable housing organizations will be able to distinguish their case from Housing
Pioneers by demonstrating that relief of poverty is their true purpose and that managing rental housing is a means to that end
rather than a commercial end in itself. Such organizations will also be able to demonstrate that their projects differ from those
run entirely by for-profit businesses. For example, nonprofit housing developers typically spend more to manage their
housing projects than is spent by purely commercial projects financed with low-income housing tax credits. Apartment
managers take on a quasi-social worker role and work more closely with tenants having difficulty making the rent, with the
result that tenant turnover in projects managed by nonprofits is lower than in their commercial counterparts. 153 Also,
nonprofits often keep the housing rent restricted and affordable to low-income tenants for a longer period of time. 154
Nonprofit housing organizations may provide other services to tenants155 or serve a higher proportion of very low-income
tenants than a commercial low-income housing project would. The commercial hue attributed to Housing Pioneers does not
threaten the 501(c)(3) status of nonprofit housing developers with more favorable facts on their side.
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But here too, Housing Pioneers may have some effect. Practitioners complain that “nonprofit housing providers have
frequently struggled with the IRS’s application” of the charitable purpose requirement. 156 Before Housing Pioneers, there
does not appear to have been any case law directly supporting the IRS interpretation of charitable purpose in the housing
area.157 The Tax Court decision strengthens the IRS position by affirming that a nonprofit organization’s participation in a
low-income housing development may be deemed to be commercial rather than charitable.
Part IV: Analysis of the Ninth Circuit Opinion
The Ninth Circuit appeared to accept Housing Pioneers’ characterization of the Tax Court holding, and implied that section
501(c)(3) status was inconsistent with participation in a for-profit partnership that conferred tax benefits on limited partners.
This implication added to the confusion that the Tax Court opinion had caused.
However, the appellate court did not actually decide the substantive issues of 501(c)(3) law raised by the case. Rather, the
court responded narrowly to the argument raised by appellant Housing Pioneers, which based its appeal on the supposed
conflict between section 501(c)(3) and section 42(h).158 The Ninth Circuit was able to dispose of the case without deciding
the relationship between the two tax code sections, and without determining the meaning and significance of the lower
holding, because Housing Pioneers was not eligible for section 42(h) tax credits.159 The decision is analogous to dismissing a
complaint for lack of standing; in a sense, the court found that Housing Pioneers had no standing to make a modification
argument so therefore the court was not required to rule on it. As one commentator put it, “the court bailed out on a
technicality.”160
This would have been an unobjectionable exercise in judicial restraint if the court had clearly indicated that it addressed the
possibility of a conflict between the tax code sections arguendo. Instead, the opinion characterized Housing Pioneers’
argument favorably, calling it “attractive,” “powerful,” and suggesting that “[i]t might well be ... successful.”161 This positive
characterization was unfounded and unwise—unfounded because section 501(c)(3) does not forbid participation in tax credit
partnerships and thus does not conflict with section 42(h),162 and unwise because the court appeared to comment
substantively on an issue that it declined to analyze or decide.
The Ninth Circuit exacerbated the confusion by amending its opinion to discuss Plumstead Theatre Society.163 While the
court correctly found that Plumstead was not controlling, the case was distinguished on unconvincing grounds. The Ninth
Circuit found Plumstead distinguishable because Housing Pioneers went into partnership with entities owned by its officers
and board members. However, this holding put the appellate court at variance with the Tax Court, since the Tax Court
avoided the private inurement argument and held that Housing Pioneers’ arrangements were improper even where the limited
partners were not connected to the organization.164 Further, it is inconsistent with established IRS practice, which considers
presence of board members among the limited partners to be merely one of many factors to consider in assessing charity joint
ventures.165 Appellate courts are not bound by either lower court decisions or IRS positions, of course, but they normally are
not overturned summarily without analysis.166
An alternative ground to distinguish Plumstead would be that Housing Pioneers lacked control over its limited partnerships.
Plumstead Theatre Society exercised “full management control” over its limited partnership’s activities,167 while Housing
Pioneers lacked any significant management control over the housing projects that its partnerships owned. 168 But to
convincingly distinguish Plumstead, the Ninth Circuit would have needed to analyze the substantive law of charity joint
ventures, which the court declined to do when it decided that Housing Pioneers’ argument could be dismissed on a
technicality.
Conclusion
Critics of Housing Pioneers decry its potential impact at the same time that they dismiss its precedential significance. 169
Neither of these contradictory views accurately assesses the holding of the Tax Court opinion or its relationship to 501(c)(3)
jurisprudence.
The Tax Court’s decision in Housing Pioneers represents a modest expansion of private benefit doctrine in the area of charity
joint ventures. The post-Plumstead standards for a charity’s participation in a limited partnership have always incorporated
10

the ban on nonincidental private benefit;170 no new ground was broken by applying a private benefit analysis to the Housing
Pioneers partnership agreements. Rather, the significant holding of the case is that obtaining tax benefits for a low-income
housing partnership will not constitute a charitable purpose, even if the benefits are dedicated to maintaining the affordability
of the rental units. To be eligible for 501(c)(3) status, a housing organization must take an active management role and have
sufficient control over the partnership to ensure that charitable rather than commercial goals are paramount.
Because the Ninth Circuit declined to decide the central question of the case, its opinion has little significance as precedent.
The remarks implying that section 501(c)(3) bars participation in tax credit partnerships are dicta unsupported by legal
analysis, so the IRS and practitioners are probably safe in dismissing the opinion as an aberration.171
But practitioners should not allow the furor over the appellate opinion to overshadow the the real significance of the Tax
Court decision, which is good law. Because it extends the reach of private benefit doctrine in the important area of tax credit
partnerships, the case has significant implications for nascent nonprofit housing organizations, and practitioners ignore it at
their peril.
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